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Undesirable yet Unreturnable - Extradition and Other Forms of Rendition
Geoff Gilbert*
1. Introduction
This paper will focus on the ability of the state of protection to utilize its laws on extradition
or other forms of rendition to ensure the alleged fugitive does not escape punishment if
granted protection such that s/he is prima facie unreturnable. Transfer to some international
court or tribunal may be available and, where excluded, international law may permit the
person to be deported to a state where jurisdiction to prosecute can be asserted, so-called
‘disguised extradition’. The interplay of international refugee law, international human rights
law and international criminal law, however, render this a complex enough question before
one takes into account the domestic criminal laws, procedures and rules of evidence that will
have to be applied.
2. First Principles
Before looking at the laws pertaining to extradition and other forms of rendition, it is
necessary to set out how international refugee law, international human rights law and
international criminal law interact in various scenarios.
(a) Removing Protection
As will be seen, the law relating to extradition and rendition is complicated and that is
multiplied if the person qualifies as a refugee or is an asylum-seeker who benefits from nonrefoulement. Thus, removing such protection makes transfer to stand trial more viable. This
section discusses exclusion under Articles 1F and 33.2 as it particularly pertains to extradition
or other forms of surrender.
Article 1F(a) and (b) vs. 1F(c): The first two subparagraphs of Article 1F refer to there being
serious reasons for considering that the applicant for refugee status has committed crimes,
whereas Article 1F(c) refers to her/him being “guilty of acts contrary to the purposes and
principles of the United Nations”. Nevertheless, just because it refers to acts does not mean
that criminality is necessarily irrelevant since the RSD process must be able to deem the
applicant “guilty”. Thus, there could be an interface between Article 1F(c) and extradition
law. That being said, Article 1F(c) is problematic: it is derived from Article 14.2 of the
Universal Declaration of Human Rights 1948 and was originally believed to be dealing with
human rights violations that did not amount to crimes against humanity, although that
interpretation is clearly inadequate now.1 Although many states are known to use Article
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1F(c) only in conjunction with subparagraphs (a) and (b), the UK Supreme Court applied it in
the case of Al-Sirri and DD v SSHD2 so as to exclude a person who mounted an armed
insurrection against a Security Council mandated intervention force in Afghanistan, ISAF,
without making clear that war crimes contrary to Article 1F(a) were a necessary component of
the decision; it was enough that ISAF was mandated to maintain international peace and
security. Even so, the link between Article 1F(c) acts and extraditable crimes may not always
be straightforward, although prosecution before the International Criminal Court may be
possible.3
Article 33.2 (both limbs): Article 33.2 allows for non-refoulement protection to be withdrawn
from an Article 1A.2 refugee if there are reasonable grounds for regarding her/him
… as a danger to the security of the country in which s/he is, or who, having
been convicted by a final judgement of a particularly serious crime, constitutes
a danger to the community of that country.
The first limb, dealing with “danger to the security of the country”, is sufficiently wide to
allow the non-refoulement protection in Article 33.1 to be disapplied based on criminality
abroad post-refugee status, with extradition available as a means by which to ensure
prosecution, but the criminality must pose a danger to the security of the protecting state.
Given that Article 32 deals with expulsion on grounds of national security or public order and
there is no loss of the guarantees provided by Article 33.1, then the “danger to the security of
the country” in Article 33.2 must be extremely serious if there is to be an interference in the
fundamental humanitarian protection offered by non-refoulement. As for the second limb,
particularly serious crime, the refugee needs to have been convicted by a final judgment,
which suggests jurisdiction would have to exist in the protecting state, although the crime
may have occurred outside and either universal or representative jurisdiction has been
asserted.
Paragraph 7 of the 1950 Statute: Subparagraph (d) is worded completely differently from
Article 1F. UNHCR’s own documentation states that since Article 1F is subsequent to the
1950 Statute, the organisation should use that definition of exclusion.4 However, it is
arguable, based on Paragraph 1's mandate of providing international protection to refugees,
that if applying Paragraph 7(d) would be less restrictive of international protection for
someone who would otherwise qualify as a refugee, that is the test that ought to be applied
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when UNHCR is carrying out RSD. On the other hand, whenever the organisation is acting
on behalf of a state party it should use Article 1F and even where not, on the basis that this is
a process that might lead to resettlement in a third state which is party to the 1951
Convention, then it will be necessary to show to that state that the applicant is not excluded
under Article 1F.
Participation:5 There is not space here to delve into the intricacies of participation for criminal
prosecution (to which extradition or surrender lead and where the requirement of double
criminality would present further problems), whether that be before some international court
or tribunal or at a domestic trial.6 The question is whether there ought to be a separate test for
participation for the purposes of excluding someone.7 Does participation in that context
require an autonomous meaning separate from that used in criminal proceedings because
Article 1F is a limitation on a humanitarian provision, non-refoulement, that is customary
international law?
(b) Extraditable Excludable and vice versa
Unlike Paragraph 7(d) of the 1950 Statute, Article 1F makes no reference to extradition,
although Article 1F(b) clearly draws on an extradition law concept, the political offence
exemption.8 At its most basic level, it has to be a serious non-political crime to fall within
Article 1F(b). However, what are the criteria by which to determine seriousness? The
potential sentence for the extradition crime, the threat to the protecting state à la Article 33.2,
something that renders the non-political crime one equivalent to the crimes listed in Article
1F(a) such that 1F is consistent, or serious vis-à-vis the victim?
There are also different evidentiary requirements between extradition hearings and a
determination that an applicant should be excluded from refugee status. Some extradition
hearings only require evidence relating to the alleged participation by the fugitive, others a
prima facie case, while Article 1F looks for “serious reasons for considering that” and Article
33.2, “reasonable grounds”. There may be different rules as to the admissibility of evidence in
each type of hearing. More significantly, the two types of hearing, extradition and RSD,
should not be fused: the former cannot deal with all the matters essential to deciding that
someone who would otherwise qualify as a refugee should lose that protection of her/his
fundamental right not to be returned to the frontiers of a territory where his life or freedom
would be threatened. Fewer problems should arise, though, where an extradition hearing has
5
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already decided that the requested crimes were non-political in character - only the strongest
evidence that was not admissible at the extradition hearing but which can be presented in a
refugee status determination hearing should reverse that finding for the purposes of Article
1F(b).9 Otherwise, extradition and RSD are such different processes that one cannot
superimpose one on to the other.
(c) Exclusion and international human rights law/ Customary international law nonrefoulement
Exclusion from refugee status does not remove the protections that international human rights
law provides. Such guarantees are easy to apply where there is an individualized risk of
irreparable harm following return.10 More interesting, though, is the decision in NA v United
Kingdom,11 where the Fourth Section of the European Court of Human Rights held that a
general situation of violence might expose the claimant to a real risk of ill-treatment contrary
to Article 3 of the European Convention for the Protection of Human Rights and
Fundamental Freedoms, more especially so if s/he is a member of a persecuted section of
society.
Whilst referring to international human rights law in this context, the applicant’s right to
confidentiality, especially as regards the country of nationality, must be preserved at all times
for her/his safety and in relation to their associates still in that state. Thus, the process of
obtaining evidence regarding the person’s potential exclusion for the RSD hearing should not
increase the threat they might face.12 Moreover, nothing in the extradition hearing, where the
country of nationality may be the requesting state, should reveal the fact the applicant is
applying for refugee status or that s/he may be excluded therefrom.
***
Therefore, on the basis of the above, it is now possible to have regard to the role, if any, of
extradition law in dealing with the undesirable but unreturnable alien.
2. Substantive Issues
(a) Extradition Requests and Exclusion
This topic may seem to be contrary to two of the elements described as first principles, above,
that extraditable does not equal excludable and that international human rights law requires
confidentiality as between the hearings on RSD and extradition. To deal with the latter first, it
does not apply vice versa - information that comes to light in the extradition hearing that is
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admissible can and should be available so that any decision to exclude is based on the most
complete picture. The former basic principle, that extraditable does not automatically entail
that the person is excludable, is more complicated. The existence of an extradition request
must put the adjudicators on notice that the applicant for refugee status might need to be
investigated vis-à-vis Article 1F, much more so if it is a request to surrender issued by the
International Criminal Court. However, on its own, even an ICC indictment on its own, an
indictment or arrest warrant cannot lead to automatic exclusion. “Serious reasons” is a higher
standard of proof than “reasonable grounds for suspecting” or “mere suspicion”.13 All that
being said, if the extradition request is for someone to serve out a sentence post-conviction in
the requesting state, that might be a serious reason for considering that s/he should be
excluded for an Article 1F crime, but that is because there has been a conviction and even that
has to be reviewed to ensure it had not been imposed as a form of persecution.
(b) Article 1A.2 is no bar to extradition, if safe
When would extradition of a refugee or asylum-seeker be safe? If the fugitive is a refugee and
the request is from her/his country of nationality, the obligation in Article 33.1 to respect nonrefoulement will render surrender impossible. Even if the fugitive is still only applying for
refugee status, given that that is declaratory in character, only once the RSD process is
complete could a proper decision be taken as regards surrender to the country of nationality. If
the request is made by a third state, though, the dangers are reduced, but the requested state,
the protecting state, still has to be satisfied that extradition will not make the fugitive less
protected against refoulement whether s/he be a refugee or an asylum-seeker. Transfer to the
ICC would present the fewest problems, but only given that one can rely on The Netherlands
offering protection on an acquittal and that the ICC itself will choose a place of incarceration
if convicted that did not risk refoulement on release. Of course, an extradition request may
alert the state to crimes that, once dealt with as part of the RSD process, would exclude the
refugee14 or asylum-seeker. Then international human rights law needs to be taken into
account.15 Even if international human rights law would not prevent extradition, there are still
a plethora of remedies available in extradition law that could protect an excluded refugee.
There is no possibility to accord them a complete analysis in this limited space,16 but these
additional forms of protection complement those available under international refugee law
and international human rights law and call into doubt the propriety of simply deporting
someone excluded:
(i) Non-extradition of nationals - this might seem completely inappropriate in the
context of an application for refugee status, but some states, including The
Netherlands, have held that refugees have the same rights as nationals in this regard
and when ratifying the 1957 European Convention on Extradition the Nordic states
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made declarations that protect domiciled aliens.17 However, France, Germany and
Switzerland do not treat refugees as nationals.18
(ii) The Political Offence Exemption - This is possibly the most complex element of
extradition law and there is no one accepted understanding of the exemption for
political offences. For certain, a political motive is a necessary but insufficient
element. The approach of courts in the United States has been to look for a political
uprising and then any offence that is part of or incidental to that uprising is one of a
political character,19 no matter how disproportionate.20 The European approach to the
political offence exemption looks only for a political disturbance rather than an
uprising,21 but the crime must be proximate to the ultimate goal of the fugitive’s
organisation22 and proportionate.23 While the exemption will not, by definition, protect
someone excluded under Article 1F(b) and is extremely unlikely to protect in a 1F(a)
case,24 it might be of relevance in relation to acts contrary to the purposes and
principles of the United Nations and it complements the political opinion ground set
out in Article 1A.2 of the 1951 Convention. Equally, where the request is for a
common crime, but it is politically motivated, then there is a direct overlap with
persecutory prosecutions.25
(iii) Related to the political offence exemption is the non-discrimination clause. Akin
to Article 1A.2's grounds of race, religion, nationality, political opinion, it prevents
extradition if the fugitive would be prosecuted or punished on those grounds - in many
ways the direct correlative protection to the 1951 Convention’s exclusion clause,
although it does not usually include discrimination on grounds of membership of a
particular social group. That it is even incorporated into most of the UN’s anti-
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terrorism conventions26 throws into even greater contrast the fact that outside RSD
carried out by UNHCR, the RSD process undertaken by states does not allow for a
proportionality test.27
(iv) Double criminality - Even if excluded, but particularly so if excluded under
Article 1F(c), the extradition request must be for a crime that is recognised as such in
both the requesting state and requested state. There may well be further requirements
as to the minimum potential sentence a fugitive would face.
(v) Death penalty - many extradition treaties allow the requested state to refuse
extradition if the person might face the death penalty in the requesting state, but
would not in the requested state. Moreover, international human rights treaty bodies
have held that an abolitionist state cannot surrender to a state that retains capital
punishment without obtaining a guarantee that it will not be carried out on the
fugitive.28 This guarantee would apply as much to an excluded person as any other
alleged fugitive.
(vi) Finally, extradition contains the so-called specialty principle. At its simplest, this
requirement entails that a fugitive can only be dealt with for the crimes in the
extradition request, so no persecution may be perpetrated through filing subsequent
additional charges following surrender. However, it also means that ordinarily a
fugitive cannot be transferred by the requesting state to a third state, even after a
sentence has been served, without the consent of the state of protection, thus rendering
chain refoulement via the extradition process contrary to treaty obligations.
The above is a limited review of how extradition law may provide an alternative series of
guarantees for the applicant for refugee status, even if s/he is excluded and international
human rights law provides no complementary protection.
(c) Post-status criminality and Article 1F(a) and (c)
UNHCR’s 2003 Guidelines on Exclusion29 set out that 1F(a) crimes and 1F(c) acts can be
used to revoke refugee status, so in this case the extradition request could be made with
respect to a refugee who travelled abroad to commit a crime and that would permit the state
of protection, the requested state, to exclude her/ him from the protections of the 1951
Convention, although that would have to be determined in a separate proceeding from the
extradition hearing. International human rights law would still apply once revocation occurs,
but it is possible that an extradition request would not result, in and of itself, in revocation
under Article 1F(a) or (c). It is also very likely that if the request is for an Article 1F(a) crime,
26
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then the protecting state will have jurisdiction to prosecute and convict; once convicted of a
particularly serious crime, then Article 33.2 could be applied, too.
(d) Diplomatic Assurances30
Diplomatic assurances are sought in extradition cases as much as exclusion cases as a way of
allowing the protecting state to rid itself of the fugitive. In the same way, however, their
reliability is discounted by UNHCR and human rights treaty bodies in relation to states where
the use of torture and ill-treatment is endemic.31 As a solution to the issue of undesirable
aliens who are, nevertheless, unreturnable, it is extremely limited and cannot be treated as the
default by states trying to counter impunity whilst upholding human rights.
(e) Disguised Extradition post-Exclusion
Subject to international human rights law concerns, an excluded person can be deported to
their country of nationality. However, if deportation is being used to avoid the protections
offered by extradition law where extradition arrangements exist between the country of
nationality and the state where the person sought refugee status, then that might be deemed to
be an ultra vires exercise of opwer by the relevant minister.32 Nevertheless, the fact that the
accused will be prosecuted on deportation is not sufficient on its own to deem the order
invalid - there has to be a conscious attempt to disregard the proper extradition procedures.
(f) Aut dedere, Aut judicare
The principle of aut dedere, aut judicare, extradite or prosecute, is not customary
international law.33 It is often established in treaties providing for extradition as a means of
combatting serious international crimes. Where the state where the person is found does not
extradite, it is obliged to prosecute. However, if the state that excludes does not prosecute the
Article 1F crime and cannot return them to the locus delicti, are there any circumstances in
which third states have an obligation/ right to seek extradition in order that the person might
not escape punishment? It is arguable that if the crime is genocide for the purposes of the
1948 Convention,34 then all states parties are required under Article 1 “to prevent and punish”
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it. A similar obligation might be imposed as regards grave breaches of the Geneva
Conventions of 1949 and Additional Protocol 1, 1977, where the treaties require aut judicare,
aut dedere.35 It may even be said that the same ought to apply in cases of torture.36 On the
whole, however, relying on aut dedere, aut judicare in its current state of development will
provide an inadequate response, apart from in a limited number situations, to ensuring that
those excluded but who are unreturnable do not escape punishment. A more generic response
by states asserting domestic jurisdiction to prosecute whenever protection is afforded, either
under international refugee law or international human rights law, may be the only effective
answer to the present situation of impunity, no matter how limited the success has been so far
- diplomatic assurances are ineffective and the state of limbo for the failed applicant for
refugee status is unacceptable. Extradition may play a part in that response, too, but trial in
the protecting state needs to be re-considered and legislated for more fully.37
3. Conclusion
Transferring anyone who has sought refugee status to another state, whether their application
was successful or not, raises a plethora of issues beyond those that ordinarily beset extradition
law. That it is part of the response to dealing with undesirable yet unreturnable aliens cannot
be gainsaid, but it offers no comprehensive solution to this situation. States cannot try and
pass on their responsibility to prevent impunity in the face of serious reasons for considering
that the applicant for refugee status has committed an Article 1F crime or act to other states,
whether that be through a fruitless search for diplomatic assurances, rendition or the “long
dark night of limbo” that the failed refugee presently faces.
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