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#4: Definition of Four Crimes
#1: Abstract and Introduction
• The principle of non-refoulement is a central tenet in refugee law, which binds
all States regardless of whether they are parties to the Refugee Convention.
• In reality, however, the principle is difficult to enforce, given the discretionary
nature of State interpretation and implementation of the principle into
domestic law.
• Where States do not adhere to the principle of non-refoulement, it is argued
that the international community also has a duty to assist the State in
complying with the principle.
• It may be necessary, in the most extreme of cases, for the international
community to “step in” when the State is unwilling or unable to protect
asylum claimants or refugees from non-refoulement.
• On this basis, refugee law can draw upon the concept of responsibility to
protect (R2P) doctrine to establish State responsibility in preventing individual
refugee claimants from being sent back to their country of origin to face
persecution or mass atrocities (non-refoulement).

#2: Responsibility to Protect (R2P) Definition and Source
of Definition
There is much development surrounding the R2P doctrine itself, starting in
2001. For the purposes of this presentation, the definition of R2P will be taken
from the most recent rendition of the R2P doctrine, which is taken from the
2009 United Nations Secretary-General report on Implementing the
Responsibility to Protect (IRP) due to its currency.
• R2P as a doctrine being applicable at any time and at any place has been
unanimously affirmed at the 2005 World Summit by the Heads of State and
Governments present, in which it was adopted that “each individual State
has the responsibility to protect its populations from genocide, war crimes,
ethnic cleansing and crimes against humanity”.
• R2P embodies the idea that state sovereignty comes with state
responsibility.

#3: Responsibility to Protect (R2P)
Pillar One
The responsibility of the State to protect its populations, whether
nationals or not, from genocide, war crimes, ethnic cleansing and
crimes against humanity, and from their incitement, where the
responsibility of the state to protect is derived both from the
nature of State sovereignty and from pre-existing and continuing
legal obligations of States.
Pillar Two
The commitment of the international community to assist States
in meeting Pillar One obligations, where prevention is the key for a
successful strategy for the responsibility to protect.
Pillar Three
The responsibility of United Nations member states to respond
collectively in a timely and decisive manner when a State is
manifestly failing to adhere to Pillar One, which may involve pacific
measures set out under Chapter VI of the Charter of the United
Nations, coercive methods set out under Chapter VII or a
combination of regional and sub-regional arrangements under
Chapter VIII.

Crimes against humanity are defined as
• A widespread or systematic attack directed against any
civilian population.
• “Directed against any civilian population” means conduct
involving multiple commission of acts against any civilian
population, that is pursuant to or in furtherance of a
State or organizational policy to commit such an attack.
• The mental element is established where the perpetrator
has intended to further such an attack.
• The scope of knowledge need not include knowledge of
all characteristics of the attack or the precise details of
the plan or policy of the State or the organization.
Knowledge may be actual or constructive (imputed)
knowledge.

#5: Application of Three Pillars to Non-Refoulement
#5a): Pillar One - Sovereignty is Responsibility
Sovereignty of the State entails the responsibility to protect asylum claimants and refugees from being refouled back
to their country of origin to face mass atrocities:
1. Asylum claimants and refugees’ rights against refoulement are greater than State interests. It is also in the
interests of the State to not refoule (return) asylum claimants or refugees back to face mass atrocities.
2. States establish their legitimacy on the international stage by adhering to international principles. Not refouling
asylum claimants or refugees back to face mass atrocities also encourages other States to follow, and strengthen
the validity of, the principle of non-refoulement through widespread and uniform state practice.
3. States that refoule asylum claimants or refugees back to face mass atrocities not only violate the principle of nonrefoulement but are also seen as having a poor human rights record.

#5b): Pillar Two - Duty to Assist Other States
There is a duty amongst the international community to assist
other States in adhering to their non-refoulement obligations:
1. Assisting other States in their compliance with the principle
of non-refoulement encourages overall compliance with the
principle and strengthens legitimacy of the States
complying with the principle.
2. The validity of the principle of non-refoulement as a
principle of customary international law through
widespread and uniform state practice and opinio juris is
enhanced where States assist other States in complying
with the principle.
3. The rule of law in international law is strengthened as
States assist other States in complying with the principle of
non-refoulement.

Ethnic cleansing is defined as
• “A purposeful policy designed by one
ethnic or religious group to remove
• By violent and terror-inspiring means
• The civilian population of another ethnic or
religious group
• From certain geographic areas”.

Genocide is defined as
• The intent to destroy, in whole or in part,
a national, ethnic, racial or religious
group.
• The mental element necessary to
establish genocide is the wiping out or
complete destruction, in whole or in part,
a specific group.
• Victims are targeted based on the
perpetrator’s intention to eliminate the
national, ethnic, racial or religious group
to which the victim belongs or is
perceived to belong.

War crimes are defined as
• “Grave breaches of the Geneva Conventions of 12 August 1949, namely, any
of the acts against persons or property protected under the provisions of
the relevant Geneva Convention”, examples of such includes: wilful killing;
torture or inhuman treatment, including biological experiments;
• “Other serious violations of the laws and customs applicable in international
armed conflict, within the established framework of international law”, such
as intentionally directing attacks against civilians; and
• “Serious violations of article 3 common to the four Geneva Conventions of
12 August 1949, namely, any of the acts committed against persons taking
no active part in the hostilities, including members of armed forces who
have laid down their arms and those placed hors de combat by sickness,
wounds, detention or any other cause”.

#5c): Pillar Three - Collective Action Against Refoulement
The international community has a collective duty to take timely and decisive action to protect
asylum claimants and refugees from being refouled back to their country of origin to face mass
atrocities:
1. Articles 1 and 2 of the Charter of the United Nations (UN) require that UN member states be
peace-loving and contribute to international peace and security. This duty also involves protecting
the rights of the vulnerable - such as asylum claimants and refugees - who are often not accorded
status within domestic legal systems. The duty of the international community to offer protection
and safeguard rights of these individuals against return to mass atrocities cannot be undermined.
2. The international community should act as a collective to offer protection and safeguard the
rights of asylum claimants and refugees, especially in States’ adherence to non-refoulement
obligations. Collective action requires the consent and compliance of the international
community to act for the same ideal. Collective action to adhere to non-refoulement reduces
instances of non-compliance with the principle, and adds teeth to a principle that has already
become international custom.
3. The international community should take positive action to prevent the refoulement of asylum
claimants or refugees to face mass atrocities. Positive action can take many forms, including but
not limited to political, economic or legal sanctions. The emphasis is on collective and positive
action, so that instances of non-compliance with non-refoulement are reduced, and the likelihood
of asylum claimants and refugees being sent back to face mass atrocities is lowered.

#6: Future Questions
1. Relationship between Internally Displaced Persons (IDP) and Responsibility to Protect
2. Enforcement of Non-Compliance with Non-Refoulement
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