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 3 components 

 Standard of proof; “anxious scrutiny” 

 The assessment of credibility 

 The assessment of risk 



 “owing to well-founded fear of being persecuted 
for reasons of race, religion, nationality, 
membership of a particular social group or 
political opinion, is outside the country of his 
nationality and is unable, or owing to such fear, 
is unwilling to avail himself of the protection of 
that country; or who, not having a nationality and 
being outside the country of his former habitual 
residence as a result of such events, is unable or, 
owing to such fear, is unwilling to return to it.”



 refugee’ means a third country national who, 
owing to a well-founded fear of being persecuted 
for reasons of race, religion, nationality, political 
opinion or membership of a particular social 
group, is outside the country of nationality and is 
unable or, owing to such fear, is unwilling to 
avail himself or herself of the protection of that 
country, or a stateless person, who, being 
outside of the country of former habitual 
residence for the same reasons as mentioned 
above, is unable or, owing to such fear, unwilling 
to return to it ... 



 Two elements: 

 a subjective element; the existence of fear in 
the mind of the applicant in the sense of 
trepidation; and 

 an objective element; a valid basis for that 
fear based on the situation in the country of 
origin and other factors. 



Handbook

para 38:

“To the element of fear – a state of mind and a subjective
condition – is added the qualification ‘well-founded’. This
implies that it is not only the frame of mind of the person
concerned that determines his refugee status, but that this
frame of mind must be supported by an objective situation.
The term ‘well-founded fear’ therefore contains a subjective
and an objective element, and in determining whether well-
founded fear exists, both elements must be taken into
consideration.” (see also para 206)

para 40: “An evaluation of the subjective element is inseparable
from an assessment of the personality of the applicant…”



 CJEU in X,Y and Z, para 72

 “[I]n the system provided for by the [QD], 
when assessing whether an applicant has a 
well-founded fear of being persecuted, the 
competent authorities are required to 
ascertain whether or not the circumstances 
established constitute such a threat that the 
person concerned may reasonably fear, in the 
light of his individual situation, that he will in 
fact be subject to acts of persecution”.



 “The subjective circumstance that the 
observance of a certain religious practice in 
public […] is of particular importance to the 
person concerned in order to preserve his 
religious identity is a relevant factor in 
determining the level of risk to which the 
applicant will be exposed in his country of 
origin on account of his religion, even if the 
observance of such a religious practice does 
not constitute a core element of faith for the 
religious community  concerned”. 





 The “reasonable degree of likelihood”

 Qualification Directive: “Well founded fear” 
and “real risk”

 Not the balance of probabilities 

 Nor any particular degree of certitude, so 
even a relatively “liberal” test of a “10% 
chance” does not capture the notion: cf INS v 
Cardoza-Fonseca 480 US 421 (1987), 



 Brooke LJ in Karanakaran [2000] EWCA Civ 11 §17: 

 “What [the IAT in Kaja] decided was that when assessing future risk 
decision-makers may have to take into account a whole bundle of 
disparate pieces of evidence:

 (1) evidence they are certain about;

 (2) evidence they think is probably true;

 (3) evidence to which they are willing to attach some credence, even if 
they could not go so far as to say it is probably true;

 (4) evidence to which they are not willing to attach any credence at all.

 The effect of Kaja is that the decision-maker is not bound to exclude 
category (3) evidence as he/she would be if deciding issues that arise in 
civil litigation.”



 Australian authorities cited in Karanakaran §17:

"the decision-maker must not, by a process of factual 
findings on particular elements of the material which is 
provided, foreclose reasonable speculation upon the 
chances of persecution emerging from a consideration of 
the whole of the material."

 "...unless the decision-maker can dismiss as unfounded 
factual assertions made by the applicant, the decision-
maker should be alert to the importance of considering 
whether the accumulation of circumstances, each of which 
possesses some probative cogency, is enough to show, as 
a matter of speculation, a real chance of persecution, even 
though no one circumstance, considered by itself, is 
sufficient to raise that prospect."



 See the most reiteration in AS (Guinea) [2018] 
EWCA Civ 2234: “It will generally be very hard 
for such a person to establish anything more 
than a reasonable degree of likelihood that he 
or she will be persecuted if returned to the 
country of his or her nationality, and the 
consequences of an error may be very severe 
indeed.”



 There may be overlapping standards of proof 
in the asylum determination process

 Thus statelessness is to be established on 
balance of probabilities AS (Guinea) [2018]; 
so too is nationality where it is relevant to 
returnability but not where it is relevant to 
the assessing persecution risks 



 UNHCR Handbook: 
 203. After the applicant has made a genuine effort to 

substantiate his story there may still be a lack of 
evidence ... it is hardly possible for a refugee to 
‘prove’ every part of his case ... It is therefore 
frequently necessary to give the applicant the benefit 
of the doubt.

 204. The benefit of the doubt should, however, only 
be given when all available evidence has been 
obtained and checked and when the examiner is 
satisfied as to the applicant’s general credibility. The 
applicant’s statements must be coherent and 
plausible, and must not run counter to generally 
known facts.



 Qualification Directive Article 4(5):
 “5. Where Member States apply the principle according to which it is the 

duty of the applicant to substantiate the application for international 
protection and where aspects of the applicant’s statements are not 
supported by documentary or other evidence, those aspects shall not 
need confirmation, when the following conditions are met:

 (a) the applicant has made a genuine effort to substantiate his 
application;

 (b) all relevant elements, at the applicant’s disposal, have been 
submitted, and a satisfactory explanation regarding any lack of other 
relevant elements has been given;

 (c) the applicant’s statements are found to be coherent and plausible 
and do not run counter to available specific and general information 
relevant to the applicant’s case;

 (d) the applicant has applied for international protection at the earliest 
possible time, unless the applicant can demonstrate good reason for not 
having done so; and

 (e) the general credibility of the applicant has been established.”



 KS [2014] UKUT 552 (IAC):

 In respect of every asserted fact when there is 
doubt, the lower standard entails that it should 
not be rejected and should rather continue to be 
kept in mind as a possibility at least until the end 
when the question or risk is posed in relation to 
the evidence considered in the round. 

 TBOD adds nothing of substance to the lower 
standard of proof, which ... affords a “positive 
role for uncertainty”.



 YH [2010] EWCA Civ 116: “... special significance 
... underlining the very special human context ... 
the need for decisions to show by their reasoning 
that every factor which might tell in favour of an 
applicant has been properly taken into account” 
(Bugdaycay called for “the most anxious scrutiny)

- though does not demand “undue credulity”

 Though presumably judges take most of their 
cases relatively seriously: see Lord Sumption’s
critique in his November 2014 ALBA lecture 



 UNHCR Handbook: examiner should use “all the 
manes at his disposal to produce the necessary 
evidence in support of the application” 

 Article 4 Directive 2004/83 addressing 
Assessment of facts and circumstances
“1. Member States may consider it the duty of the 
applicant to submit as soon as possible all 
elements needed to substantiate the application 
for international protection. In cooperation with 
the applicant it is the duty of the Member State to 
assess the relevant elements of the application.”



 The CJEU in A [2014] EUECJ C-148/13: “it is 
the duty of the Member State to cooperate 
with the applicant at the stage of assessing 
the relevant elements in accordance with 
Article 4(1) of the directive”

 Cf risks created by national authorities: PSO
4630 requires prisons to inform certain 
national embassies of a removee’s full name, 
date of birth, offence and if available, 
sentence length: XB [2015] EWHC 2557 
(Admin) 

http://www.bailii.org/ew/cases/EWHC/Admin/2015/2557.html


 Tanveer Ahmed [2002] UKIAT 00439: burden of proof 
is on the asylum seeker and the reliability of 
documents is to be considered in the round: thus 
findings on the reliability of the person’s own account 
usually determine the approach to be taken to 
supporting documents - but cf independent (eg 
expert) evidence supporting their genuineness

 PJ (Sri Lanka) [2014] EWCA Civ §31: “it may be 
necessary to make an enquiry in order to verify the 
authenticity and reliability of a document – depending 
always on the particular facts of the case – when it is 
at the centre of the request for protection, and when 
a simple process of enquiry will conclusively resolve 
its authenticity and reliability” 



 EU law includes general principle of effectiveness: 
rights should not be rendered illusory by the 
manner in which they are accessed/recognised

 Though of course EU law generally permits 
Member States to address procedures for 
themselves subject to express contrary provision 
via Regulation/Directive 

 ECHR principles (which EU law equal “meaning 
and scope”: CFR Art 52(3)) includes procedural 
protection to ensure rights “practical and 
effective” 



 Article 19.3 of the Reception Directive as 
transposed by SI 2005/7, Reg 6(1):

 "So as to protect an unaccompanied minor's best 
interests, the Secretary of State shall endeavour 
to trace the members of the minor's family as 
soon as possible after the minor makes his claim 
for asylum.“

 MA and AA (Afghanistan) [2015] UKSC 40 §73: 
willingness to identify possible sources of 
corroboration might be viewed as a mark of 
credibility: however there is no presumption 
either way



 Appeals are decided based on circumstances 
at the date of hearing: the Ravichandran
principle 

 Even “conspicuous unfairness” in 
administering cases gives no public law right 
to recognition based on historic risks 

 Thus for children granted DLR, “appeals are 
decided on the basis of a hypothetical return 
at the date of the decision/ hearing”: ST Sri 
Lanka [2013] UKUT 292(IAC)





 UNHCR Handbook 

 EU Qualification Directive 

 UNHCR’s Beyond Proof - Credibility 
Assessment in EU Asylum Systems

 Statute (eg section 8 2004 Act)

 Academic opinion: eg The Centre for the 
Study of Emotion and Law holds numerous 
articles on the limits of memory and 
relevance of discrepancies in the asylum 
context.



 KB & AH [2017] UKUT 491 (IAC) 
 SSHD guidance references sufficiency of detail; 

internal consistency; external consistency; and 
plausibility): a helpful framework. But cf

 - the aforementioned indicators are merely 
indicators, not necessary conditions;

 - they are not an exhaustive list;
 - assessment of credibility being a highly fact-

sensitive affair, their main role is to help make sure, 
where relevant, that the evidence is considered in a 
number of well-recognised respects;

 - making use of these indicators is not a substitute 
for the requirement to consider the evidence as a 
whole or 'in the round';



 - it remains that credibility assessment is only 
part of evidence assessment and, as Lord Dyson 
reminded decision-makers in MA (Somalia) 
[2010] UKSC 49 §33 'the significance of lies will 
vary from case to case'

 - in the UK context, use of such a structured 
approach must take place within the framework 
of EU law governing credibility assessment, 
Article 4 of the Qualification Directive in 
particular

 - Section 8 of AITCA 2004) Act 2004: statutory 
obligation to consider certain types of behaviour 
as damaging to credibility



 Section 8 AICA 2004 Act requires that 
decision makers “shall take account, as 
damaging the claimant’s credibility, of any 
behaviour to which this section applies.” Eg

- Failure to take asylum of reasonable 
opportunity to claim asylum in a safe (EU) 
country
- Failure to make (pre-existing) asylum 
claim before receiving an immigration 
decision

 Beware making “subjective fear” decisive



 SM Iran [2005] UKAIT 00116: section 8 is a potential 
distortion interfering with the well-established rule 
that the finder of fact should look at the evidence as 
a whole, giving each item of it such weight as he or 
she considers appropriate: but is merely a factor to 
be assessed when determining the strength and 
weaknesses of the evidence as a whole 

 JT (Cameroon) [2008] EWCA Civ 878: “can ... be 
construed as not offending against constitutional 
principles ... the qualifying word "potentially" can be 
read into an explanatory clause which reads: "as 
damaging the claimant's credibility” [given] ... 
Parliament's assumed regard for the principle of 
legality permit that construction” 



 HK [2006] EWCA Civ 1037 §28: inherent 
unlikeliness does not equate with untruth

 Y [2006] EWCA Civ 1223: beware findings on 
plausibility which are “inevitably ... influenced 
by [one’s] own background in this country 
and by the customs and ways of our own 
society ... [accounts should be assessed] in 
the context of conditions in the country from 
which the appellant comes”



 JB (Jamaica) [2013] EWCA Civ 666 §29: gender 
preference “cannot be reliably established absent 
sources external to the claimant himself”: thus 
procedural fairness demands an effective 
opportunity is given to obtain corroborative 
evidence  

 SSHD’s API Sexual orientation in asylum claims 
(Version 6.0) states: 

 “Feelings of shame, cultural implications, or 
painful memories, particularly those of a sexual 
nature, may have led some claimants to feel 
reluctant about speaking openly about such 
issues and may therefore not be uncommon.”



 UNHCR’s Beyond Proof
 The foremost concern of a person in need of protection may 

understandably be to enter the Member State safely and 
securely. Therefore, it should not be assumed that a failure to 
apply for protection at the port of entry or upon arrival is 
indicative of a lack of credibility. … 

 The decision-maker should consider whether the applicant’s 
failure to apply for international protection at the earliest 
opportunity was due to a desire to achieve security, albeit 
temporary and in an irregular manner. …

 VL v Switzerland (UNCAT): “The complainant’s explanation of the 
delay in mentioning  the rapes to the national authorities is 
totally reasonable. It is well-known that the loss of privacy and 
prospect of humiliation based on revelation alone of the acts 
concerned may cause both women and men to withhold the fact 
that they have been subject to rape and/or other forms of sexual 
abuse until it appears absolutely necessary.” 



 Williamson [2005] 2 AC 246, §22:

“emphatically, it is not for the court to embark on 
an inquiry into the asserted belief and judge its 
'validity' by some objective standard [eg] the 
extent to which the claimant's belief conforms to 
or differs from the views of others professing the 
same religion. … religious belief is intensely 
personal and can easily vary from one individual 
to another. Each individual is at liberty to hold 
his own religious beliefs, however irrational or 
inconsistent they may seem to some, however 
surprising”



 SS (Sri Lanka) [2018] EWCA Civ 1391

to attach any significant weight to such 
impressions in assessing credibility risks 
making judgments which at best have no 
rational basis and at worst reflect conscious 
or unconscious biases and prejudices.



 JL China [2013] UKUT 145 (IAC):  

 (1) It is important that the doctor be aware of other 
assessments of the asylum seeker’s credibility; 

 (2) ... it is necessary to determine the extent to which 
the medical opinion is dependent on what the doctor 
was told by the report’s subject; 

 (3) the doctor should seek to provide a critical and 
objective analysis of the injuries and/or symptoms 
displayed; 

 (4) ... assessments of the compatibility of the 
appellant’s account with physical marks or 
symptoms, or mental condition [are of particular 
value]



 Degrees of consistency (§186):
 (a) Not consistent: the lesion could not have been 

caused by the trauma described;
 (b) Consistent with: the lesion could have been 

caused by the trauma described, but it is non-specific 
and there are many other possible causes;

 (c) Highly consistent: the lesion could have been 
caused by the trauma described, and there are few 
other possible causes;

 (d) Typical of: this is an appearance that is usually 
found with this type of trauma, but there are other 
possible causes;

 (e) Diagnostic of: this appearance could not have 
been caused in anyway other than that described.



 TK Burundi had held that a judge should be cautious 
about accepting an account unsupported by the kinds 
of corroborative evidence which might reasonably 
have been thought to have been available. 

 SS [2017] UKUT 164 (IAC) §30: 
“The expression ‘self-serving’ is, to a large extent, a 
protean one. The expression itself tells us little or 
nothing. What is needed is a reason, however brief, 
for that designation. For example, a letter from a 
third party may be "self-serving" because it bears the 
hallmarks of being written to order, in circumstances 
where the applicant's case is that the letter was a 
spontaneous warning.”





 EM Eritrea [2014] UKSC 12: “It is intelligible [given 
UNHCR’s significance] that a supranational court 
should pay special regard both to the facts which the 
High Commissioner reports and to the value 
judgments he arrives at within his remit.”

 However UNHCR often comments on humanitarian 
issues beyond the strict question of refugee status 
determination: NM [2005] UKAIT 00076

 IA [2014] UKSC 6: UNHCR’s assessment of an 
individual asylum claim should be followed  subject 
change of circumstances or “the availability of reliable 
information which calls the believability of the 
applicant's claim into significant question”



 Established by Regulation (EU) 439/2010 

 Helps Member States fulfill their European 
and international obligations to give 
protection to people in need

 Provides  practical and technical support to 
Member States and the European Commission

 Provides evidence-based input for EU 
policymaking and legislation in all areas 
having a direct or indirect impact on asylum.



 JI [2013] EWCA Civ 279 - earlier authorities had 
shown that where the route or method of return 
was uncertain, then risks arising from that aspect 
of the case could not be assessed until the 
practicalities were finalised before return was 
enforced. They concluded(as summarised in AA 
Iraq): 

(a) the Tribunal is not bound to ask what would 
happen on return if return is simply not possible 
for one reason or another; but 
(b) if return is feasible the Tribunal is bound to 
ask that question.



 In AA (Iraq) [2017] EWCA Civ 994, the Court 
of Appeal found that it was illogical to 
exclude only destitution-based risks: thus 
there was a distinction between 

 Cases where the Iraqi CSID was not available 
(being practically essential to access food and 
basic services) 

 Cases where an individual could not acquire a 
passport or a laissez-passer 



Directive 2004/83 Article 4(4):

 “The fact that an applicant has already been 
subject to persecution or serious harm or to 
direct threats of such persecution or such 
harm, is a serious indication of the applicant's 
well-founded fear of persecution or real risk 
of suffering serious harm, unless there are 
good reasons to consider that such 
persecution or serious harm will not be 
repeated.”



 Protocol 24 to TFEU: 

 “Given the level of protection of fundamental 
rights and freedoms by the Member States of the 
European Union, Member States shall be 
regarded as constituting safe countries of origin 
in respect of each other for all legal and practical 
purposes in relation to asylum matters.” 

 Subject to a declared derogation, Article 7 
proceedings initiated or a decision made in such 
proceedings  (ie decisions re respect for human 
dignity and rightsparticularly those of minorities, 
freedom, democracy, equality, the rule of law) 


